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This case is before the court on the motions of the debtor Intercontinental Polymers Inc. for
additiond findings of fact and condusions of law and for order directing entry of find judgment; SouthTrust
Bank’ smoations to dter or anend judgment and for a Rule 54(b) certification; and a motion by the United
Food and Commercia Workers International Union (the “Union”) to compe payment of outstanding
vacationpay. For thefollowing reasons, the motionsfor additiond findingsand to dter or amend judgment
will be granted in part and denied in part; and the mations for a Rule 54(b) certification and the Union’s

motion to compel will be denied. Thisisa core proceeding. See 28 U.S.C. 8§ 157(b)(A), (B) and (O).

l.

This matter first came before the court on two earlier motions filed by the Unionon June 2, 2004,
requesting that the debtor’ s unpaid prepetition obligations for employees hedthinsuranceand vacationpay
be designated as adminidrative expenses. According to the Union’ smemorandum filed in support of those
motions, the debtor failed to pay hedlth insurance benefits totaling $587,367.33 owed in varying amounts
to an estimated 140 employees and $13,321.71 in vacation pay owed to an estimated 65 hourly
employees. The Union’'s moations to designate these unpaid obligations as adminidirative expenses were
premised on 11 U.S.C. 8§ 1113(f) which providesthat “[n]o provison of this title shal be construed to
permit atrustee to unilaterdly terminate or dter any provisons of a collective bargaining agreement prior
to compliance with provisons of thissection.” The Union asserted that unless the prepetition obligations
were paid, the debtor would have unilateraly terminated or atered the parties collective bargaining
agreement inviolaionof 8 1113(f). In support of this propostion, the Union cited United Steel Workers

of Am. v. Unimet Corp. (InreUnimet), 842 F.2d 879 (6th Cir. 1998), wherein the Sixth Circuit Court



of Appeds hdd that under 8 1113(f) of the Bankruptcy Code, a debtor employer had to pay certain
insurance premiums for its retired employees owed under the parties collective bargaining agreement
regardiess of whether the premiums otherwise satisfied the requirements for administrative expenses set
forthin 11 U.S.C. § 503.

The Union's two motions were opposed by the debtor, the Officid Committee of Unsecured
Creditors, and SouthTrust Bank, the debtor’ s primary secured creditor. All argued in their responses to
the mations that the Union's rdiance on § 1113(f) and Unimet was misplaced, that Unimet was
disinguishable, and that the other circuits which have snce addressed the issue have disagreed with
Unimet. Thedebtor additiondly opposed themotionsonfactua grounds, including whether theemployees
had exceeded required deductibles. At a July 7, 2004 hearing on the Union’s mations, counse for the
parties presented no evidence asto the factud disputes, but instead argued the legal meritsof the motions,
noting that if the court ruled againgt the Union as a maiter of law, the factua disputes would for the most
part resolve themsalves. At the concluson of the parties oral argument, the court read its ruling into the
record, conduding that under Unimet, the debtor’ s collective bargaining agreement obligations had to be
accorded adminidrative expense status. In an order entered July 12, 2004, the court granted the Union’s
moations “as a matter of law,” but reserved ruling as to the debtor’ s lighility for any specific employee's
dam pending any interlocutory gpped. The order further indicated that if no such apped were filed, an
objection deadline and further hearing would be set asto the claims of specific employees.

The present mations which are before the court dl pertain to the duly 12, 2004 order. In the
debtor’ smotionfiled July 19, 2004, it seeks additional findings of fact and conclusons of law asto whether

there has been an assumption by the debtor of its collective bargaining agreement with the Union and



whether the employees clams are entitled to superpriority satus under 11 U.S.C. 8 507(b). Alsoon duly
19, 2004, the debtor filed a second motion, requesting pursuant to Fed. R. Civ. P. 54(b) that the court
direct entry of find judgment with respect to the July 12 order. SouthTrust Bank filed smilar motions on
July 21, 2004, seeking not only Rule 54(b) certification, but aso dteration or amendment of the July 12
order toinclude afinding that SouthTrust Bank’s lien on subgtantidly dl the debtor’ s assets and potentid
8 507(b) dam granted by an agreed order entered December 23, 2003, are superior to the Union’s
cdams And lasly, inthe Union’ scurrent motionfiledonJduly 28, 2004, the Union seeksimmediate payment
by the debtor of the daims for outstanding vacation pay, based on the court’s conclusion, as set forth in
the July 12, 2004 order, that such pay is entitled to adminidrative expense satus as a matter of law. Each

of these motions will be addressed below.

.
As noted, both the debtor and SouthTrust Bank request a ruling as to the priority status of the

debtor’ s obligations under the collective bargaining agreement. The debtor asks that the court “make a

Although they essentidly seek the same rdief, the debtor and SouthTrust Bank’s motions are
based on different procedurd rules. The debtor’ s request for additiond findings of fact and conclusons
of lawispremised onFed. R. Civ. P. 52(b), which providesthat “[o]n a party’ s motionfiled not later than
10 days after entry of judgment, the court may amend its findings—or make additiond findings—and may
amend the judgment accordingly....” “The purpose of amotion to amend isto darify essentia findings of
fact and legd conclusons and ‘ to correct manifest errorsof law or fact.”” Cent. Fid. Bank v. Cooper (In
reCooper), 116 B.R. 469, 471 (Bankr. E.D. Va. 1990)(quoting Fontenot v. Mesa Petro. Co., 791 F.2d
1207, 1219 (5th Cir. 1986)). See also Matyasv. Feddish, 4 F.R.D. 385, 386 (M.D. Pa. 1945)(“The
purpose of Rule 52 is to darify matters for the gppellate court’ s better understanding of the basis of the
decison of thetrid court.”).

SouthTrust Bank’ smotionisbased onFed. R. Civ. P. 59(e), made gpplicable to bankruptcy cases

(continued...)



finding whether or not the adminidrative expense dams of the Union are entitled to super priority status
under Section 507(b) of the Bankruptcy Code or whether such dams are only entitled to adminigrative
expense parity with other adminidraive damants of the bankruptcy estate” Similarly, SouthTrust Bank
asks for an express finding that its lien is superior to the Union’s claims for payment. SouthTrust dso
observesthat an agreed order entered December 23, 2003, incorporated a settlement agreement providing,
“If & any time during the pendency of the Debtor’ s bankruptcy case [SouthTrust] Bank is undersecured,
any and dl amounts by which the Bank is undersecured, then Bank shdl be entitled to and shdl recaive a
priority dam pursuant to 11 U.S.C. 8 507(b) of the Bankruptcy Code.” Assuch, SouthTrust asksthe court
to find that any 8§ 507(b) priority claim which it may hold is aso superior to the collective bargaining
agreement obligations owed to the Union. SouthTrust states that resolution of these issues is necessary in
order for any party to propose a plan of reorganization Snce a plan must provide for payment in full of al
dlowed adminidrative clams unless an administrative clamant agrees otherwise.

In responses filed July 22, and July 28, 2004, the Union opposes both the debtor and SouthTrust
Bank’ smoations, gating that thereis no need for additiond rulings by this court ontheseissuesinthe absence

of thefiling of aplan of reorganization. The Unionnotesthat the debtor has not proposed a reorganization

1(....continued)

by Fed. R. Bankr. P. 9023. This rule dlows a court to consider a“motion to ater or amend ajudgment.”
The Sixth Circuit Court of Appedls hashdd that “acourt should grant such amotiononly ‘if thereisaclear
error of law, newly discovered evidence, an intervening change in controlling law, or to prevent manifest
injudice’” Keenan v. Bagley, 262 F. Supp.2d 826, 830 (N.D. Ohio 2003) (quoting GenCorp, Inc. v.
Am. Int’| Underwriters Co., 178 F.3d 804, 834 (6th Cir. 1999)). Therule “is not designed to give an
unhappy litigant an opportunity to relitigate matters adready decided, nor isit a subgtitute for an appeal.”
Sherwood v. Royal Ins. Co. of Am., 290 F. Supp.2d 856, 858 (N.D. Ohio 2003)(citing Sault Ste. Marie
Tribe of Chippewa Indiansv. Engler, 146 F.3d 367, 374 (6th Cir. 1998)). For purposes of ruling on
the parties motions, the court finds little difference between the two standards.
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planand cites communicationfromdebtor’ s counsda which indicates that the only plan contemplated by the
debtor isone of liquidation. The Union goes on to argue, however, that Unimet dictatesthat employees
damsfor hedthinsurance and vacationbenefitsarigng out of an unrejected collective bargaining agreement
are superpriority claims, with status over and above clams arisng under any other Code provision.

As to the Union's assertion that additiond findings as to priority are unnecessary, it must be
observed that inthe Union’ sorigind motions which began this line of inquiry, the Union not only requested
designationof theunpaid obligations as adminidrative expenses, but aso afinding that theemployees dams
“be granted administrative priority over and above the priorities set forth in § 503 and § 507.” This court
faledto answer the priority question in its bench ruling on July 7, 2004, and findsit appropriate to remedy
thisfalure a thistime, especidly snceit isaquestion which mugt be addressed before any distribution to
creditors may occur.

In the July 7, 2004 bench ruling, this court concluded that it was bound by Unimet, which it
interpreted as compdling the designation of the debtor’s collective bargaining agreement obligations as
adminigraive expenses. The Sixth Circuit Court of Appeds did not expressy condder in Unimet the
priority of clamsheld by retireesin that case, only that the lower court erred in denying the gpplication to
pay the retirees insurance premiums as adminigrative expenses pursuant to 11 U.S.C. 8 503(b), regardless
of whether the premiums otherwise met adminidirative expense criteria. The fact that the Sixth Circuit did
not specificdly rule on the priority issue when it granted collectively-bargained benefits adminigtrative
expense status renders the former question the more difficult one for this court. Cf. In re Colorado
Sorings Symphony Orchestra Ass'n, 308 B.R. 508, 514 (Bankr. D. Colo. 2004)(“Itisdl well and good

to know that the Debtor-in-Possessi onremained fully bound to the terms of the CSSO CBA post-petition



until the date the Court approved rejection of the agreement. But, the more difficult questionisto determine
the payment priority that the Court should assgn to the Debtor-in Possession’ s obligations under the CSSO
CBA ... tha remained unperformed or unpaid as of the time the rgection of the agreement was
approved.”).

At one end of the spectrum, the court finds no authority for the proposition that SouthTrust Bank’s
firg priority lienpositiononthe mgority of the debtor’ sassetsisinjeopardy. Thedeterminationthat aclam
is entitled to payment as an adminigrative expense in no way condtitutes the grant or award of a property
interest in any asset of the debtor. The only court which has addressed this issue in a reported decision
agrees. See Inre Armstrong Sore Fixtures Corp., 135 B.R. 18, 23 (Bankr. W.D. Pa. 1992) 2

On the other hand, the mgority of courts which have interpreted Unimet for the purpose of

determining the priority of collective bargainingagreement obligationsvis-a-vis other adminidrative expenses

2As stated by the Armstrong Store court on this subject:

[M]ovants at timesappear to suggest that their claims aso take priority over NBD'sfirst
priority secured dam, and that their claims are to be paid ahead of NBD out of the
proceedsredized from the saes of the property in whichNBD hasafirg priority security
interest.

Movants have provided no authorityinsupport of thisproposition. They have cited
to no Code provisions or case law. Instead, movants appear to rely onthe same premise
upon which they relied in support of their other contention. Specificaly, movants appear
to bearguing that 8 1113(f), onitsown terms, mandatesthat employee dams arisng from
a violation of 8 1113(f) take precedence over dl other claims, including those of holders
of firgt priority secured interestsin estate property.

Itis not necessary at this time for the court to divine the rationde for movants
contention. The proposition is patently untenable.... The highest status which can be
accorded to such daims is as administrative clams. Neither § 507(a) nor any Code
provisonaccords suchdamsa priority greater thanthat enjoyed by afird priority secured
clamant.

Inre Armstrong Store Fixtures Corp., 135 B.R. at 23.
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have concluded that Unimet establishes a superpriority. The didrict court in United Steelworkers of
America, AFL-CIO, CLC v. Ohio Corrugating Co., 1991 WL 213850 (N.D. Ohio, Jan. 3, 1991),
observed:
Unimet does not explicitly state that dams under section 1113 should be given

“super-priority” over claims under section 507. Y et, by requiring that the retiree benefits of

the unrgected collective bargaining agreement be paid, despite failing to qudify as an

adminidraive expense, Unimet, in effect, established a super-priority over section 507.

Thewording of section 1113(f) supports this conclusion: “No provisonof thistitle shdl be

construed to permit atrustee to unilaterdly terminate or dter any provisons of a collective

bargaining agreement prior to compliance with the provision of this section.”
Id. at *4. See also In re Typocraft Co., 229 B.R. 685, 690-91 (Bankr. E.D. Mich. 1999)(“In effect
Unimet, Acorn [Int’l Union v. Acorn Bldg. Components, Inc. (In re Acorn Bldg. Components, Inc.),
170 B.R. 317 (E.D. Mich. 1994)], and Ohio Corrugating, say that § 1113(f) createsits own priority as
to covered CBA obligations....”); Eagle, Inc. v. Local No. 537, 198 B.R. 637, 639 (D. Mass.1996)
(“[S]ection 1113(f) creates a super-priority for dl pre-petitionaswdl as post-petition payments due under
acollective bargaining agreement which, ineffect, trumps11 U.S.C. 8§ 507.”); Metro. Distrib. Servs., Inc.
v. Local 1532 OPEIU (In re Golden Distribs. Servs., Inc.), 152 B.R. 35, 37 (S.D.N.Y.1992) (holding
that 8 1113(f) creates a super-priority for severance and vacation pay clams arisng under a collective
barganing agreement); In re Arlenes Sortswear, Inc., 140 B.R. 25, 26-28 (Bankr. D.
Mass.1992)(affirmatively answering the question of whether “81113(f) override]s] dl of the provisons of
the Bankruptcy Code which would otherwise determine the priority of dams and the manner inwhichthey
arepad?’). But seelnreRothAm., Inc., 975 F.2d 949, 957 n.10 (3rd Cir. 1992)(“We notethat it is not

clear whether the Sixth Circuit in Unimet determined what priority should be accorded the union’s claim;

the court only reversed the judgment of the didrict court ‘to the extent that it held that 11 U.S.C. 81113



does not protect the interests of retirees.””)(quoting In re Unimet, 842 F.2d at 8386).

Thiscourt agrees that the most logica reading of Unimet isthat the debtor’ s obligations arising out
of the parties collective bargaining agreement are not subject to the priority scheme of 8 507. TheUnimet
court found it irrdlevant that suchan obligationdid not qudify as anadminidrative expense; instead, the only
relevant inquiry was whether the obligation was a requirement of an unregjected collective bargaining
agreement. If s0, 8 1113(f) dictates that the debtor “cannot escape its obligations in this regard merely
because the requirements of section 503 arguably have not been satisfied.” InreUnimet, 842 F.2d at 884.

In some respects, the court finds § 1113(f) anadogousto 11 U.S.C. § 365(d)(3) which directsthe
trustee or debtor-in-possession to “timey perform dl the obligations of the debtor ... arising ... under any
unexpired lease of nonresidential real property... notwithstanding section 503(b)(1) of this title” “A
magority of courts interpret section 365(d)(3) as granting the lessor automatic administrative expense
trestment for the amount called for by thelease.” 3 CoLLIERON BANKRuUPTCY 8 365.03[3][f][ii] (15th ed.
rev. 2004). And, dthough the courtsare divided, some have held that thelessor isentitled to asuperpriority
for the rent during the period covered by section 8§ 365(d)(3). Id. (dting, inter alia, In re Telesphere
Communications, Inc., 148 B.R. 525, 531 (Bankr. N.D. Ill. 1992)(holding that the grant of superpriority
gatus isimpliat inthe plainlanguage of 8 365(d)(3)). Thedidtrict courtinInland’ s Monthly IncomeFund,
L.P. v. Duckwall-ALCO Sores, Inc. (In re Duckwall-ALCO Sores, Inc.), 150 B.R. 965 (D. Kan.
1993), explained that it was a misnomer to characterize lease obligatiors arising under § 365(d)(3) as

adminigradive expensessincetheyare not subject to the requirements of 8 503 for payment of adminidrative

3Subsection (d)(10) of § 365 sets forth a sSmilar timdy performance directive, outside the
parameters § 503(b)(1). See 11 U.S.C. § 365(d)(10).
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expenses. “Lease obligations payable under § 365(d)(3) are distinct from § 503 adminidretive expenses
and congtitute a unique category under the Bankruptcy Code.” 1d. at 971 n.10. Finding the command of
8 365(d)(3) to be“clear and unambiguous,” the court hdd that it was“in full agreement with the courts that
have held, based on the clear language of § 365(d)(3), that it creates obligations with priority over 8 503
adminigraive expenses.” |d. Seealso Inre Brennick, 178 B.R. 305, 308 (Bankr. D. Mass. 1995)(“ The
commeand [set forth in 8§ 365(d)(3) must be obeyed even though to do so grants a priority as practica
matter.”). But see In re Microvideo Learning Sys, Inc., 232 B.R. 602, 605-06 (Bankr. SD.N.Y.
1999)(holding that no superpriority created and collecting cases addressing the issue).

Smilaly, the Sixth Circuit Court of Appeds rulingin Unimet was not based on any adminigtrative
expense criterig, but rather the court’ s adherence to a strict and literd interpretation of 8§ 1113(f), which,
in the court’ s words, “unequivocdly prohibits the employer from unilaterally modifyingany provision of
the collective bargaining agreement.” In re Unimet, 842 F.2d at 884 (emphasisin originad). To subject a
payment required by 8 1113(f) to the strictures of any Code provision, including 8 507’ s priority scheme,
would appear to run afoul of the express holding of Unimet.  Accordingly, this court believes that it is
compdled by Unimet to conclude that the debtor’ s obligations arisng under the collective bargaining
agreement are superior to those of other adminigrative expense clamants, including any 8 507(b) damby
SouthTrust Bank.

The second request in the debtor’ s motion for additiond findingsis:

That the Court make a finding whether or not, as claimed by the Union, there was an

assumptionof the Collective Bargaining Agreement between the Union and the Debtor by

virtue of the Court’s gpprova on two occasions of the post-petition modifications of such
Collective Bargaining Agreement.
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Inthis request, the debtor isreferring to an argument that the Unionmadeinitsorigind two motions.
The Union noted in those two motions that ontwo occas ons post-petition, agreed orders were entered in
this case making interimchangesinthe parties’ collective bargaining agreement and providing that any further
modification or change to that agreement would be subject to subsequent action upon motion.  The Union
argued in the memorandum accompanying the mations that as aresult of these two orders, the collective
bargaining agreement has been assumed by the debtor. This court did not address this contentioninits July
7, 2004 bench ruling or the July 12, 2004 order. The Union now objects to the debtor’s request for
additiona findings on this point, arguing in its response to the debtor’'s motion that “the issue of whether
therewas... an assumption of the Collective Bargaining Agreement isirrdevant to the status which should
be accorded the health/vacation clams.”

The court agrees that resolution of the question of whether the parties collective bargaining
agreement has been assumed by the debtor isirrdevant to the Union’ sorigind motions seeking payment of
the employees hedlth and vacation clams. The Sixth Circuit's decison in Unimet on behdf of the union
inthat case did not turn on whether that collective bargaining agreement had been assumed, either impliaitly
or expresdy, by the debtor. In fact, no argument was evenmadeinthat case that the debtor had assumed
the agreement.* Instead, the only rlevant question in the Unimet court’s view was whether rejection in
accordance with the requirements of § 1113(b) had been accomplished. If not and until such time, the

debtor had to comply with the collective bargaining agreement. SeelnreUnimet, 842 F.2d at 882 (court

“The debtor in Unimet had filed a motion to reject the collective bargaining agreement but the
motion was denied because the debtor had failed to meet itsburden of proof under 11 U.S.C. § 1113(b).
In re Unimet, 842 F.2d at 880.
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adopting union’ sargument that “the debtor-in-possession ... was required to comply with all provisions of
the collective bargaining agreement unlessand until rejection was permitted by the court”)(emphassin
origind). Accordingly, thedebtor’ smotion for additiond findings of fact and conclusonsof law onthisissue

will be denied>

[1.

Next, both the debtor and SouthTrust Bank request that the July 12 order be certified asfina by
this court for the purpose of appeal pursuant to Rule 54(b) of the Federal Rules of Civil Procedure, as
incorporated by Fed. R. Bankr. P. 7054(a). Tha rule, entitled “Judgment Upon Multiple Clams or
Involving Multiple Parties” provides:

When more than one dam for rdief is presented in an action, whether as a clam,
counterclaim, cross-claim, or third-party claim, or when muitiple parties are involved, the
court may direct the entry of afind judgment asto one or more but fewer than dl of the
clamsor parties only upon an express determination thet thereisno just reason for delay
and upon an express direction for the entry of judgment. In the absence of such
determination and direction, any order or other form of decison, however designated,
which adjudicates fewer than dl the clams or the rights and ligbilities of fewer than dl the
parties shdl not terminate the action as to any of the daims or parties, and the order or
other form of decision is subject to revision a any time before the entry of judgment
adjudicating dl the claims and the rights and liabilities of dl the parties.

The debtor statesthat the July 12 order “ represents fewer than dl claims of the partieswithrespect

to the issues raised by the Union’s motions and there is no just reason for delay or entry of find judgment

*SouthTrust Bank notes in its motion to ater or amend that it continues to contest the court’s
decison on the merits but that rather than making further argument on thisissue, it will gpped this court's
ruling. To the extent that SouthTrust Bank’s motion requests dteration of this court’s origind ruling that
Unimet mandates adminidrative expense status for the Union’ sdams arising out of the parties’ collective
bargaining agreement, the motion will be denied.
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ontheissuesdecided by the order ... becausethe decision ... presents essentidly a question of law that can
eadly be separated from the factua issues remaining on the Union’s motions.”

As with respect to their motions for additiona findings and to dter or amend, both the debtor and
SouthTrust Bank argue that certification is necessary in order for aplanof reorganizationto be formulated.

“Although Rule 54(b) providesameans by whicha... court may release for immediate apped find
decisons resolving ‘ one or more but fewer than dl of the clams or parties in amultiple-clam or multiple-
party action, Fed. R. Civ. P. 54(b), ... it does not empower the ... court to “treat as ‘find’ that which is not
‘find’....” Corrosioneering, Inc. v. Thyssen Environmental Systems, Inc., 807 F.2d 1279, 1282 (6th
Cir. 1986)(quoting Sears, Roebuck & Co. v. Mackey, 351 U.S. 427, 437 (1956)). “[A]t least one claim
or the rights of at least one party must be findly decided.” 10 CHARLES ALAN WRIGHT, ARTHUR R.
MiILLER& MARY KAY KANE, FEDERAL PRACTICE AND PROCEDURE § 2656 (3rd ed. 2004). Accordingly,
acourt “mug firg determinethat it is dedling with a‘find judgment.” It must bea‘judgment’ in the sense
that it isa decisionupon a cognizable clam for relief, and it mugt be ‘find’ in the sense that it is*anultimate
dipostion of an individua clam entered in the course of amultiple dams action.”” Curtiss-Wright Corp.
v. Gen. Elec. Co., 446 U.S. 1, 8 (1980)(quoting Mackey, 351 U.S. at 436).

The Union's origind mations certainly involve multiple parties, each asserting individua clams for
payment. It is aso true that the court has determined as a matter of law that the clams are entitled to
adminidraive expense status. However, no one clam has been fully or findly adjudicated by this court.
The July 12 order expresdy reserved ruling on “any factua dispute between the parties as to the debtor’s
lidhility for a specific employee's clam for payment of prepetition hedth insurance benefits or unpaid
vacation.” “A ‘find decison’ generdly is one which ends the litigetion on the merits and leaves nothing for
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the court to do but execute the judgment.” 10 CHARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY
KAY KANE, FEDERAL PRACTICE AND PROCEDURE § 2656 (3rd ed. 2004). TheJuly 12 order which neither
establishes the debtor’ s lidhility for nor fixes the amount of any daim can in no sense of the word be
considered “find.” See, e.g., Clarkv. First SateBank (InreBeauty View, Inc.), 841 F.2d 524 (3rd Cir.
1988)(“Nor is an order find when it upholds liahility, but not fix the amount of damages.”). Accordingly,

the motions of the debtor and SouthTrust for a Rule 54(b) certification must be denied.

V.

Ladlly, the court turns to the Union’s motion to compel payment of $13,321.71 in outstanding
vacation pay alegedly due to an estimated 65 employees of the debtor. As previoudy stated, the Union’s
motionis based onthis court’ sconclusionasincorporated in the July 12 order that any suchalowed dams
have adminidrative expense status. However, as has been noted, this court did not resolve any factud
objection that the debtor has asto any of these clams. Asaresult, any motion to compe payment at this

time of vacation pay is premature.

V.

Contemporaneoudy with the filing of this memorandum opinion, the court will enter an order
reflecting the rulings of the court discussed above. The order will provide for granting the debtor’s motion
for additiona findings as to the rdative priority of the debtor’s obligations arisng under the collective
bargaining agreement but denying the motion to the extent it seeks afinding as to the assumption status of

that agreement. SouthTrust Bank’s motion to dter or amend will be granted in part to provide that the
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collective bargaining agreement obligations are inferior to SouthTrust Bank’ sfirgt priority lien. Inal other
respects, SouthTrust Bank’ smotionto dter or amend will be denied; the debtor’ s and SouthTrust Bank’s
motion for a Rule 54(b) certification will be denied; and the Union's motion to compel payment of
outstanding vacation pay will be denied .
FILED: August 6, 2004

BY THE COURT
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